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RESOLUTION

MENDOZA-ARCEGA, J.:

Before this Court is accused Rosemarie V. Palacio's (hereinafter,
movant) Motion to Quash Information and Cancellation of Arraignment!
dated July 30, 2018, with the prosecution's Comment/Opposition' dated
August 2, 2018.

The movant prays for the quashal of the Information filed against her
for violation of her Constitutional right to speedy disposition of cases since
the said Information was filed only after more than eleven (11) years from the
time the Commission on Audit (COA) had issued a Notice of Disallowance,
which disallowed payment for the procurement of Foliar Fertilizer. fi
I Record, Volume 11,pages 329-331. fA,
' Id. pages 335-339. f'I~
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Correspondingly, the movant raised the Resolution issued by this Court dated
November 17, 2017 dismissing the cases against her eo-accused, and thus,
being similarly situated, the movant also seeks the dismissal of the present
case against her.

In its Comment/Opposition, the prosecution counters the claim of
violation of the accused's right to speedy disposition of cases by narrating the
timeline of events that transpired before the Office of the Ombudsman until
the Information was filed before this Court, thus:

., The Affidavit-Complaint executed by Leonardo R. Nicolas
Jr., Associate Graft Investigation Officer was filed on April 11, 2011
and was subsequently received by the Central Records Division ofthe
Office of the Ombudsman on July 4, 20 1l. On August 10, 2011, an
Order was issued requiring the respondents to submit their counter
affidavits. From the period of September 2011 to April 2012, the
respondents filed their respective counter affidavit and supplemental
counter affidavits. On April 20, 2011, an Order to file verified position
paper was issued wherein several of the respondents filed their
respective position paper. On October 5, 2016, the Special Panel on
Fertilizer Fund Seam issued a Resolution finding probable cause for
violation of Section 3 (e) ofR.A. 3019, as amended. "

Furthermore, prosecution asserts that the accused movant never alleged
that she was persecuted or oppressed during the preliminary investigation
period and before the filing of the Information with the Sandiganbayan. Thus,
there is no vexatious delay in this case amounting to violation of the accused's
Constitutional rights. Finally, it is submitted that the accused movant wrongly
argued that the Information against her was filed after eleven (11) years
counting from the date of issuance of the Notice of Disallowance since the
preliminary investigation only commenced on the year 2011 and the
Information was fi led in 2017.

Since the issue of inordinate delay has been raised in a previous Motion
filed by the movant's eo-accused, the Court deems it proper to adopt the
promulgated Resolution dated November 27, 2017. Correspondingly, the
motion filed by accused movant Palacio must be given merit.

The Court settled the length of delay after the timeline of material dates
has been reckoned from the issuance of the Notice of Disallowance until the
filing of the Information before the Sandiganbayan, thus:

"As culled from the records, the following are the procedural
antecedents of this case:

1. On June ]4, 2006. the COA issued a Notice of Disallowance No.
2006-001 (2004) on the procurement undertaken by the City of I r
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Surigao allegedly undertaken without public bidding in violation of
R.A. No. 9184 and its implementing rules and regulations;

2. On June 22, 2007, Wilger R. Urmaza, a Legal Assistant II of the
Office of the Ombudsman, executed an affidavit stating that he was
assigned to the City of Surigao, Province of Surigao Del Norte to
conduct an investigation relative to the "Fertilizer Seam";

3. On March 19, 2007, the COA amended and reissued Notice of
Disallowance No. 2006-001 (2004);

4. On July 4, 2011, the TFA filed a complaint before the Office of the
Ombudsman.

5. On August 10, 2011, an Order was issued directing the accused to file
their respective counter-affidavits and supporting documents.

6. On September 14, 2011, accused Geotina filed her counter-affidavit.

7. On September 20, 2011, accused Lozada, Jr., Monteros and Casurra
filed their respective counter-affidavits.

8. On October 18,2011, accused Edera, Jr. filed his counter-affidavit.

9. On April 17, 2012, accused Casurra, Monteros, Edera, Jr., Lozada, Jr.
and Elumba filed their respective supplemental counter-affidavits.

10. On April 20, 2012, an Order to file their respective verified position
papers was issued.

11.On June 14, 2012, accused Edera, Jr., Monteros, Geotina, Elumba
and Lozada, Jr. filed their position paper.

12.On November 4, 2013, the case was submitted for resolution.

13.On October 5, 2016, the Office of the Ombudsman issued a resolution
finding probable cause against herein accused for violation of Sec.
3(e) ofR.A. No. 3019.

14. On March 22,2017, the Honorable Ombudsman approved the said

resolution. I(ri'
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15. On April 26, 2017 and May 2, 2017, herein accused filed their
Motion for Reconsideration of the October 5, 2016 Resolution of the
Office of the Ombudsman.

16. On September 11, 2017, the Information indicting the accused for
violation of Sec. 3(e) of R.A. No. 3019 was filed before the
Sandiganbayan."

The Court, in considering whether there was indeed a violation of the
accused's right to speedy disposition of cases, relied on the four factors set in
the case of Perez vs. People" namely: (1) length of delay; (2) the reason for
the delay; (3) the defendant's assertion of his right; and (4) prejudice to the
defendant. Thus, this balancing test was adopted be on the middle ground in
assessing the conduct of the prosecution as well as that of the accused. All of
the said factors were weighed respectively in the November 27, 2017 ruling
of this Court, to wit:

"The first factor: the length of the delay.

To determine the length of delay, the fact-finding investigation
should be included in the computation. It is deemed included in the
aggregate time in the resolution of a particular case. Thus, the fact-
finding investigation should not be deemed separate from the
preliminary investigation conducted by the Office of the Ombudsman
if the aggregate time spent for both constitutes inordinate and
oppressive delay in the disposition of any case.'

As can be gleaned from the record, the COA already issued
Notice of Disallowance No. 2006-001 (2004) on June 14, 2006
regarding the procurement undertaken by Surigao City. Then, it took
the Office ofthe Ombudsman one (1) year and eight (8) days to draft
and execute an affidavit with regard to the procurement of the
disputed fertilizers. The TFA only filed the complaint before the
Office of the Ombudsman on July 4,2011 or after the lapse of more
than five (5) years from the time that the COA issued the said notice
of disallowance. These circumstances inevitably demonstrate that it
took the Office of the Ombudsman more than five (5) years before it
was able to commence the preliminary investigation.

The preliminary investigation proper commenced on July 4,
2011 or from the time of filing of the complaint before the Office of
the Ombudsman and the case was deemed submitted for resolution on
November 4,2013. On October 5, 2016, the Office of the Ombudsman
issued a resolution finding probable cause against the accused and the

. same was only approved by the Honorable Ombudsman on March 22~,

3 Resolution dated November 27, 2017 fl
4 G.R. No. 164763, February 12,2008. -rI
5 People v. Sandiganbayan, G.R. No. IR8165, December 11,2013. rJ
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2017. The Information was then filed before this Court on September
11,2017. Simply put, it took six (6) years and two (2) months before
the preliminary investigation was concluded. The inevitable
conclusion is that the instant case dragged for more than eleven (11)
years from the issuance of the COA Notice of Disallowance to the
tiling of the case before the Court. Even if We discount the period for
the date of the issuance of the COA disallowance notice up to the
tiling of the complaint-affidavit, there remains the six years and two
months of the preliminary investigation proper constituting delay.

The second factor: the reasons for the delay.

It is well-entrenched rule that what the Constitution prohibits
are unreasonable, arbitrary and oppressive delays which render rights
nugatory. 6 In Commo. Torres (Ret.) v. Sandiganbayan, et al.;' the
High Court ratiocinated in this wise:

"We find it necessary to emphasize that the speedy
disposition of cases covers not only the period within which
the preliminary investigation was conducted, but also all stages
to which the accused is subjected, even including fact-finding
investigations conducted prior to the preliminary investigation
proper.

xxx xxx

Any delay in the investigation and prosecution of
cases must be duly justified. The State must prove that the
delay in the prosecution was reasonable, or that the delay
was not attributable to it." (Emphasis supplied.)

Now, did the prosecution succeed in justifying that the eleven-
year delay is reasonable, or that the delay is not attributable to it?

We rule in the negative.

It bears noting that the prosecution merely asseverated that this
is just one of the cases in a celebrated controversy known as the
"Fertilizer Seam" and investigating the present case requires diligence
and thoroughness, and that it would take a considerable time before
the investigating officer would finally resolve the matter. No other
plausible reason was given by the prosecution to explain why the
instant case dragged for more than eleven (11) years. The unwarranted
delay cannot be attributed to the accused-movants as they have timely
filed their respective affidavits and supporting documents before the

i> The Ombudsman v. Jurado, G.R. No. 154155, August 6,2008; citing Caballero v. Alfonso, Jr., G.R. No.ltL-
45647, August 21.1987.153 SCRA 153, 163.
7 G.R. Nos. 221562-69, October 5, 2016.

fi
Page I 5



RESOLUTION
People vs. Alfonso S. Casurra, et al.
Criminal Case No. SB-17-CRM-1669
x----------------------------------------------------------------------- x

Office of the Ombudsman. Its excuse for the delay - the many layers
of review that the case had to undergo and the meticulous scrutiny it
had to entail - has lost its novelty and is no longer appealing, as was
the invocation in the Tatad case." The disquisition in Inoccntes? is
illuminating, to wit:

"'Being the respondents in the preliminary
investigation proceedings, it was not the petitioners' duty
to follow up on the prosecution of their case. Conversely, it
was the Office of the Ombudsman's responsibility to
expedite the same within the bounds of reasonable
timeliness in view of its mandate to promptly act on all
complaints lodged before it. As pronounced in the case of
Barker v. Wingo:

'A defendant has no duty to bring himself to trial;
the State has that duty as well as the duty of insuring
that the trial is consistent with due process.'

Plainly, the delay of at least seven (7) years
before the Informations were filed skews the fairness
which the right to speedy disposition of cases seeks to
maintain."

Irrefragably, the prosecution failed to convince Us that the
inordinate delay in the resolution of this case is attributable to the
accused.

The third factor: the assertion or failure to assert such right by
the accused.

By questioning the length of delay from the time of fact-
finding investigation up to the filing of the case before the
Sandiganbayan through their respective motions, herein accused-
movants timely invoked their right under Section 16, Article III of the
1987 Constitution.

The fourth factor: the prejudice caused to the accused by the
delay.

In Coscolluela v. Sandiganbayan (First Divisionj.!? the
Supreme Court ruled:

"Delay is a two-edge sword. It is the government that bears the
burden of proving its case beyond reasonable doubt. The passage of
time may make it difficult or impossible for the government to carry
its burden. The Constitution and the Rules do not

8 Inocentes v. People, et al., G.R. No. 205963-64, July 7,2016.
') Ibid.
IOG.R.No.191411,July 15,2013.

Page I 6



RESOLUTION
People vs. Alfonso S. Casurra, et al.
Criminal Case No. SB-17-CRM-1669
x----------------------------------------------------------------------- x

impossibilities or extraordinary efforts, diligence or exertion from
courts or the prosecutor. nor contemplate that such right shall deprive
the State of a reasonable opportunity of fairly prosecuting criminals.
As held in WilIiams v. United States, for the government to sustain its
right to try the accused despite a delay, it.must show two things: (a)
that the accused suffered no serious prejudice beyond that which
ensued from the ordinary and inevitable delay; and (b) that there was
no more delay than is reasonably attributable to the ordinary processes
of justice."

The foregoing considered, it is beyond cavil that the lengthy
and unwarranted delay of more than eleven (11) years caused
prejudice and anxiety to the accused. There is also prejudice if defense
witnesses are unable to recall accurately events of the distant past. 11

Loss of memory, however, is not always reflected in the record
because what has been forgotten can rarely be shown.'?

Verily; the Court has no other recourse but to uphold the
constitutional right of the accused-movants to a speedy
disposition of cases and the instant case must be therefore
dismissed." 13

Here, the prosecution failed to advance any compelling reasons to
convince the Court to consider the procedural antecedents of this case as
distinct and separate from that of his eo-accused. Similarly, there is no
necessity to re-examine the factors discussed because the present case are
grounded on the same facts and circumstances. Therefore, the Court is
constrained to dismiss the present case since the accused-movant's right to
speedy disposition of cases has been violated due to inordinate delay in the
conduct of the preliminary investigation.

WHEREFORE, the Motion to Quash separately filed by accused
Rosemarie V. Palacio is GRANTED. The Resolution dated November 27,
2017 ordering the dismissal of the cases in favor of accused Jocelyn Eleazar
Monteros, Alfonso Servana Cassura, Leonardo Luib Edera, Jr., Maria Separa
Geotina, Armando Mapa Elumba, and Carlo Reynado F. Lozada, Jr., is hereby
adopted.

Accordingly, the case against Rosemarie V. Palacio under Criminal
Case No. S8-17-CRM-1669 is ordered DISMISSED for violation of her right
to speedy disposition of cases. Considering that this dismissal is tantamount
to an acquittal, the hold departure orders issued against Palacio by reason of

11 Ombudsman v. Jurado, supra note 6. citing Perez v. People, supra note 4. citing Barker v. Wingo, 407 u~
514,33 L. Ed. 2d 101.92 S. Ct. 2182 (1972). ~
12 Ibid.
13 Resolution dated November27,2017. \ ~
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this case is hereby LIFTED and SET ASIDE, and the bonds posted IS

RELEASED, subject to the usual accounting and auditing procedures.

SO ORDERED.

MARIA OZA-ARCEGA

~~;;LAGOS
Chairperson

Associate Justice

MARY ANN E.C
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